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any money of the company to pay for any such extension, or from 
giving any mortgage for the cost of such extension. 

There is no foundation for an injunction against a mortgage for 
any lawful object of either part of the road. There is great 
doubt whether a mortgage on either of the two parts of the road 
heretofore constructed for the cost of the other, would pass the 
franchises of the company in such mortgaged part ; but it would 
be valid as to the property other than franchises, which the com- 
pany can mortgage without any special power. And besides the 
bonds of the company, or its lawful contracts would entitle the 
holder to recover, and under the judgment the whole road and 
franchises could be sold. The complainant, therefore, cannot be 
injured by the mortgage, whether valid or not, as to any part of 
the road. 



Supreme Court of Pennsylvania. 

MDSGEAVE v. BENKENDORF. 

The measure of damages for conversion of shares of stock loaned, where the 
value has risen since the conversion, is the value at the time of trial. 

Error to Common Pleas of Allegheny county. 

The opinion of the court was delivered by 

Read, J. — The question in this case is, what is the measure 
of damages on a loan of fourteen bonds of $1000, twelve of which 
were State of Missouri sixes, and two Hannibal and St. Joseph 
Railroad bonds, upon an agreement to return the identical bonds 
in two years, with interest ? Baron Parke, a great authority, 
in Shaw v. Holland, 15 M. & W. 145, says, " With respect to 
the amount of damages, I was at first disposed to think that this 
was like the case of an action for not replacing stock, in which 
the measure of damages is the difference of price on the day it 
was to have been replaced and on the day of trial." 

In Owen v. Routh, 14 C. B. 327 (78 E. C. L. R.), it was 
held, that the true measure of damages in an action for not rede- 
livering shares lent to the defendant, upon a contract to return 
them upon a given day, is not the market price at the time of the 
breach, but the market price at the time of the trial. The pre- 
vious authorities were cited, and Lush said, " All the authorities, 

Vol. XV.— 28 



434 MUSGEAVE v. BENKENDOEF. 

it must be conceded, are in favor of the plaintiff's view as to 
the last point. It would be vain to attempt to induce the court 
to come to a different conclusion, assuming that the measure is to 
be, not the highest price at any intermediate day, but the price 
on the day of the trial." Chief Justice Jervis said, " Mr. Lush 
has very properly conceded that he is bound by the authorities 
upon the question as to the proper measure of damages in this 
case, which are to be estimated at the market price of the shares 
at the time of the trial." 

In Vaughan v. Wood, 1 My. & K. 403, it was held by Sir 
John Leach, Master of the Rolls, " that where a bond is given 
by the borrower of a sum of stock, to secure the replacement of 
the stock, and payment in the mean time of sums equal to the 
interest and dividends, and a bonus is afterwards declared upon 
the stock, the lender has an equity to be placed in the same situa- 
tion as if the stock had remained in his hands, and is consequently 
entitled to the replacement of the original stock increased by the 
amount of the bonus, and to the dividends in the mean time as 
well upon the bonus as upon the original stock:" Mayne on 
Damages 83 (92 Law Lib.). 

In Clark v. Pinner/, 7 Cow. 687, the court say, " Most of the 
cases in which this principle has been adopted have grown out of 
contracts for the delivery and replacement of stock, and it is 
believed there is no case to be found in England, in which the 
damages have been confined to the value of the stock at the time 
when it should have been replaced, where the action was brought 
upon the contract itself, and the question was distinctly presented 
and passed upon by the courts, it appearing affirmatively that the 
stock was subsequently of greater value." 

In Bomaine v. Van Allen, 12 Smith (26 N. Y.) 309, it was 
held in a case where the trial was before a referee, and com- 
menced on the 25th October 1861, and was concluded on the 25th 
July 1862, in an action for the wrongful conversion of shares of 
corporate stock, that the plaintiff was entitled to recover the 
highest price it had reached between the time of conversion and 
the end of the trial. The price of the stock rose during the con- 
tinuance of the trial from $5962 to $8175. It is clear, from the 
language of the court, that the English measure of damages, in 
actions for refusal to replace or return borrowed stock, is approved 
substantially by the Court of Appeals in New York. And this is 
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clearly the rule in Connecticut : Waite v. Pritchard, 19 Conn. 
212. 

The language of the court in The Bank of Montgomery v. 
Reese, 2 Casey 147, certainly sustains this view of the proper 
measure of damages, which is certainly applicable to a case like 
the present, where the value is the highest at the time of trial. 
The jury took the highest value of the stock just preceding the 
trial, there being no later estimate submitted, and there is, there- 
fore, no error under the charge of the court. 

Judgment affirmed. 
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supreme court of the united states. 1 
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Account Stated. 

Where a factor has transmitted to his principal accounts of two dif- 
ferent sales of the same goods, the principal, after having approved and 
recognised the first account, is not bound to notice, or object to, the 
second, at the peril of its being taken as a stated account, and held 
binding upon him : Cartwright et al. v. Greene el al., 47 Barb. 

Admiralty. 

Practice — Depositions. — Depositions cannot be used on the trial of a 
suit in admiralty, which were taken in another suit concerning the same 
subject-matter, where the party against whom they are offered was not 
a party to the suit in which they were taken, nor privy to any such 
party, and had no right to cross-examine the witnesses : Rutherford v. 
Geddes, 4 Wallace. 

1 From J. W. Wallace, Esq., Reporter ; to appear in vol. 4 of his Reports. 
1 From Charles Allen, Esq., Reporter ; to appear in vol. 12 of his Reports. 

* From the Judges of the court. The cases will appear in 46 or 47 N. H. Rep. 

* From Hon. O. L. Barbour ; to appear in vol. 47 of his Reports. 

5 From W. G. Veazey, Esq., Reporter; to appear in vol. 39 Vt. Reports. 

' From John L. Scott, Esq. The cases will appear in 2 or 3 Duval's Reports. 



